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APPLICANT’S PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND DECISION
Alliance Redwoods Conference Grounds, Inc. (hereinafter referred to as Applicant) filed an Application for Special Permit dated May 1, 2006 to permit the development of a campground and conference center on agricultural classified and zoned lands situate at Hanaula, North Kohala, County and State of Hawaii, being Tax Map Key No. (3rd) 5-4-009: 012.

After due notice, this Application was scheduled for determination before the Planning Commission of the County of Hawaii on September 22, 2006.  Petitions for Contested Case hearing were filed on August 11, 2006 by Jean Sunderland (hereinafter referred to as Sunderland) and on September 15, 2006 by Ka Makani O Kohala Ohana, Inc. (hereinafter referred to as “Ka Makani”).  After due consideration, the Planning Commission, on September 22, 2006, found that Sunderland and Ka Makani had standing and granted each Petition for Contested Case Hearing and further determined that a hearings officer would be appointed.  Tr., 9/22/2006, p. 28-30.
Sherry Broder, Esq. was appointed Hearings Officer to preside over the contested cases.  The Hearings Officer having examined the record, the testimony, the evidence and the arguments presented during the hearing held on February 6, 2007, makes the following Findings of Fact, Conclusions of Law and decision and order.

FINDINGS OF FACT

1.
Applicant submitted an application for Special Permit to allow the establishment of a camping and retreat center on about six (6) acres of land within TMK (3) 5-4-009: 012.  Planning Dept. (PD) Exhibit 1.

2.
After considering the application and submittals, the Planning Department concluded that the requirements for a Special Permit as set forth in Rule 6-6, and Rule 6-3 (b)(5) (A) – (G), Rules of Practice and Procedure of the Planning Commission were satisfied and favorably recommended approval of the Special Permit application of Applicant to the Planning Commission with certain conditions.  PD Exhibit B.   


3.
At its duly noticed meeting on September 22, 2006, the Planning Commission took up the instant application along with two petitions for Contested Case hearing filed by Sunderland on August 11, 2006 and by Ka Makani filed on September 15, 2006.  PD Exh. 37 and 8.

4.
Sunderland owns an undivided interest in TMK (3rd) 5-4-009-014 which is nearby the lands on which Applicant’s camp would be located.  There is a small section of common boundary between the Sunderland property and the Sullivan land which will be rented by Applicant.  However, that section of common boundary is at the bottom of Hanaula Gulch.  Appl. Exh. 2, Declaration of Bernard Sullivan, Paragraph 5.  Sunderland has received permission through a special permit to operate a wellness center on her agricultural district property.  PD Exh. A, p. 2-3; Tr., p. 11, line 11-16.  Sunderland has not started operations. Tr., p. 141, line 11.

5.
Ka Makani is a non-profit organization that claims to be concerned about land development in North Kohala.  PD Exh. 37.

6.
After taking public testimony and receiving numerous written comments on the application (see Transcript dated September 22, 2006 and PD Exhibits in record), the Commission also considered the Petitions for contested case filed by Sunderland and Ka Makani.  The Commission approved both petitions and granted standing to both Sunderland and Ka Makani for contested case hearing.  Tr., 9/22/2006, p. 28-29. 

7.
At a prehearing telephone conference with all parties present, the following deadlines were set:  Witness Lists, Witness Statements and Exhibit Lists were due on December 15, 2006; Rebuttal Witness Lists and Rebuttal Exhibits were due on January 8, 2007 and a Prehearing Brief was due January 19, 2007.  The hearing would be held on February 6 and 7, 2007.

8.
After due notice, a contested case hearing was held before Hearings Officer Broder on February 6, 2007.  


9.
The instant application seeks to establish a camping and retreat center on six (6) acres of land within the State Land Use Agricultural District being a portion of Tax Map Key No. (3) 5-4-009: 012, being 36.856 acres of land in Hanaula, North Kohala, Hawaii.  The subject property is located about a mile east from Kapaau, Kohala, Hawaii and 0.8 mile makai from the Akoni Pule Highway.   PD Exh. 1 (Special Permit Application – Introduction)

10.
A Property Rental Agreement has been entered into between Applicant and Bernard and Jennifer Sullivan, the owners of the property (TMK 5-4-009-012) regarding the use of the subject property.  The Sullivans will also be involved in the operations of the camp as camp directors, if this Special Permit is approved.  PD Exh. 1 (Special Permit App. – Introduction); Appl. Exh. No. 2, Par. 4, Declaration of Bernard Sullivan.

11.
Applicant is a not for profit 501 c 3 corporation that has operated in the State of California since 1946.  Applicant has been and is successfully running a Christian based camping/retreat center in Northern California for over 60 years.  Tr., p. 40, lines 1-9; PD Exh. 1 (Application – Introduction).  Applicant has experience in operating facilities, developing programming, marketing the facilities, planning and developing campsites and booking reservations.  Tr., p. 40, line 14-25; p. 41, line 1-10.

12.
The subject property is surrounded by the Hanaula Gulch on the east side of the property and by the Ohanaula Gulch on the west side of the property.  The flat plateau area between the gulches had been used for sugar cane cultivation for many years.  Since 1973 when the Kohala Plantation closed, the subject property was used for cattle pasturage and for growing of coconut trees by Kohala Nursery.  PD Exh. 1 (Description of Property).

13.
The County Zoning designation for the subject property is Agricultural twenty acres.  PD Exh. A, p. 3.  The County General Plan Land Use pattern Allocation Guide Map designates this area as Important Agricultural Lands.  PD Exh. A, p. 3.  The North Kohala Community Development Plan recommends retaining the project area for agricultural use.  Said development plan also recommends that the development of retreat and conference facilities should be encouraged.  PD Exh. A, p. 3-4.

14.
The State Land Use designation for the subject property is agriculture.  PD Exh. A, p. 3.

15.
The soils on the property have been rated Class “B” (Good) and Class “E” (Very Poor).  (Land Study Bureau Soil. Rating – PD Exh. A, p. 4).  
16.
These lands have been designated as “Prime” agricultural lands and unclassified under the Agricultural Lands of Importance to the State of Hawaii (ALISH) classification system.  PD Exh. A, p. 4.

17.
The camp facilities would consist of fourteen (14) cabins, four (4) farmworker/staff cabins, four (4) open air hales; a meeting and eating pavilion, arts and craft center, a bathhouse, a tent camp site with a maximum capacity of 30 guests, a snack shack, a prayer cabin, an office and other facilities including a rope course, climbing wall, pool, organic vegetable garden, plant nursery and pasture area.  PD Exh. A; PD Exh. 1 (Application – Description of Proposed Use).   


18.
An application for Special permit was filed because overnight camping was not a permitted use in HRS Section 205-4.5, Hawaii Revised Statutes.  The statute does state that unpermitted uses in the agricultural district are allowable if a special permit is applied for and granted.  Sections 205-6 and 205-4.5, Hawaii Revised Statutes.

19.
The majority of the public testimony received at the Planning Commission hearing on September 22, 2006 was in favor of this application stating that there was a need for reasonably priced campground facilities, especially for youth and that they would use Applicant’s facilities.  Nineteen (19) churches submitted letters of support (See PD Exhibits 10, 12, 13, 14, 15, 16, 17, 18, 19, 20, 23, 24, 26, 28, 34, 35, 38, 39) and at least four (4) schools and youth organizations (See PD Exhibits 25, 27, 29 and 33) submitted favorable testimony.   Eight (8) churches or organizations or individuals that are part of the Kohala community (See PD Exhibits 11, 13, 21, 24, 25, 31, 33, and 42) submitted favorable testimony for this application.

20.
In 2001, the Planning Commission approved Special Permit No. 1117 and Special Management Area Permit No. 417 to Jean Sunderland and Robert Watkins to establish a 16 room Hawaiian Permaculture and Wellness Retreat on property (identified as TMK (3) 5-4-009-014) that is makai of the subject property.  This complex is makai (east) of the subject property and within the Special Management Area.  The property is in the State Land Use Agriculture District and was subject to the same County zoning and General Plan designations as applicant’s property.  PD Exh. A, p. 2-3; Tr., p. 11, line 11-16.  This retreat area has not yet opened.  Tr., p. 141, line 11.

21.
The subject lands had been in sugar cane cultivation for over 100 years by Kohala Sugar Co.  Tr., p.121, line 6; PD Exh. 1, App. Archaeological Resources.

22.
Since the closure of Kohala Sugar in 1973, there has been only sporadic use of the property in agriculture.  Kohala Nursery operated a coconut tree nursery on portions of this property for a period of time.  Tr., p. 121, line 12-14; p. 122, line 2-5; PD Exh. 1, App. Archaeological Resources.  

23.
Charles Anderson, a co-owner of TMK (3) 5-4-009-014, claims he received the notice of the initial filing of the Application for Special Permit but  complained that he did not receive notices of the subsequent public hearings in this matter.  Sunderland Testimony Tr., p. 132, lines 15 - 22.

24.
A sworn declaration was filed by Brian T. Nishimura that on or about April 25, 2006, he sent out a letter and attachments to all known surrounding property owners and lessees of record within 500 feet of the perimeter boundary as identified in a list attached.  PD – Exhibit E


25.
A sworn declaration was filed by Brian T. Nishimura that on or about August 29, 2006, he sent out a letter and attachments to all known surrounding property owners and lessees of record within 500 feet of the perimeter boundary as identified in a list attached.  PD Exhibit E


26.
Anderson, Lisa Anderson, Robert Watkins and Jean Sunderland are the co-owners of the above parcel.  PD Exhibit F; Tr., p. 137, lines 6 – 13.

27.
The County Real Property Tax Records show the mailing address for all co-owners to be P.O. Box 63, Hawi, Hawaii  96719.  PD Exhibit F.


28.
Sunderland acknowledged receipt of the notices. Tr., p. 137, line 10.

29.
Anderson, on behalf of EMW Investments, LLC, complained that it did not receive notice about the special permit application and the subsequent public hearings.  Tr., page 132, line 13-16.  Anderson did receive the initial notice in April 2006.  Tr., p. 138, line 18-20. 

30.
Notice was sent to EMW Investments, LLC at 2116 Redbird Drive, Las Vegas, Nevada 89134 on April 25, 2006 and August 29, 2006.  PD Exhibit E.


31.
The address for EMW Investments, LLC according to Real Property Tax Records is 2116 Redbird Drive, Las Vegas, Nevada 89134.  PD Exhibit F.


32.
A letter dated January 17, 2007, from Andrew Son, Esq. of Carlsmith Ball on behalf of EMW Investments, LLC, stated that Mr. Anderson and EMW Investments received the initial notice and participated in the initial hearing.  PD Exhibit G. 

33.
With a maximum of 75 overnight guests, the project is financially feasible.  Tr., p. 42, line 6-12.


34.
Although the survey indicated that there was a demand for a larger camp ground site to hold up to 150 people, Applicant voluntarily reduced the capacity to 75.  Tr., p. 42, line 20-25; p. 43, line 1-13.


35.
The campgrounds and retreat center is targeting low to medium income groups and faith based missionary groups.  Tr., p. 43, line 17-18; p. 44, line 9-12.

36.
The Camp will adopt guidelines and rules on accessing the gulches and the cliff areas.  Tr., p. 52, line 19-20.

37.
Camping activities provide an alternative for youth and provides them with intensive physical outdoor activities.  Tr., p. 46, line 3-16.


38.
Camping can help mold young people.  Camps also allows both youth and  families to benefit.  Statement of Lani Bowman, App. Exh. 5, Paragraph 4 & 5; Tr., p. 35, line 7-25; p. 36, line 1-8.

39.
There will be appropriate supervision provided by the groups using the facilities in ratios that are deemed safe and appropriate.  Camp staff will provide guided activities and programming.   Tr., p. 47, line 3-24.

40.
 Although the Sullivan property has 36 acres, only 12 to 13 acres are usable.  Tr., p. 69, line 20-25; p. 70, line 1-3.  The Sullivan property is bisected by gulches.


41.
Much of land in the petition area is poor soil quality and is push piles of concrete and other earthy material.  Tr., p. 84, line 12-18.

42. 
The agricultural activities will include educating campers on how to graft, propogate and do organic gardening.  Tr., p. 71, line 20-22.  Other agricultural activities will include tilling the soil, composting, irrigation, watering, spacing, propogation and planting.  Tr., p. 74, line 24-25, p. 75, line 1-4.

43.
Plans include developing 3 to 4 acres of fruit tree orchards such as mango, lychee, starfruit, sour sop, avocado, lime, lemon, oranges, tangerines, grapefruit, banana, guava, pineapple, papaya and coconut.  Tr., p. 70, line 12-25; p. 71, line 6-10.


44.
Grazing activities would use another 4 acres for cows and horses.  Tr., p. 73, line 25; p. 74, line 1-8.


45.
An organic garden is planned on a couple of acres which would include taro, lettuce, tomatoes, potatoes, yams, and carrots.  Tr., p. 73, line 7-11. 


46.
This project is an innovative and creative way to maintain agricultural use on the property.  Tr., p. 106, line 15-24.  Agriculture is not economically viable in the area.  Tr., p. 107, line 3-9.

47.
The Honopueo Community Association is responsible for maintaining the access roads and can impose financial contribution requirements on owners that have greater usage of the access roads.  Tr., p. 76, line 15-24; p. 79, line 7 – 25; p. 80, line 1-2.


48.
Property owner Sullivan is a member of the Honopueo Community Association which has 12 members.  Tr., p. 75, line 12-17; p. 76, line 6.

49.
There is a need for camp ground sites based on discussions with schools and churches in the Kohala area.  Appl. Exhibit 2, Paragraph 6, Declaration of Bernard Sullivan.  Project Venture, a middle school aged program focusing on substance abuse prevention, uses outdoor adventure activities and camping as part of its program.  Project Venture has problems in finding reasonably priced and accessible camping sites.  This application will provide a private campground not available in the Kohala area.  Appl. Exhibit 5, Paragraph 3, Declaration of Lani Bowman.  Camping related activities benefit youth.  Appl. Exh. 2, Paragraph 8, Declaration of Bernard Sullivan.

50.
The petition area is upslope and downwind from the Sunderland ocean front retreat.  There is about 1,600 feet between the Sunderland building and the petition area.  There is substantial brush and trees between the Sunderland property and the petition area.  Appl. Exhibit 2, Paragraph 5, Declaration of Bernard Sullivan; Appl. Exh. 6 – 17, Photos showing land conditions between Petition area and Sunderland property.

CONCLUSIONS OF LAW


1.
Section 205-6, Hawaii Revised Statutes states as follows:


(a)  Subject to this section, the county planning commission may permit certain unusual and reasonable uses within agricultural and rural districts other than those which the district is classified.  Any person who desires to use the person’s land within an agricultural or rural district other than for agricultural or rural uses, as the case may be, may petition the planning commission  for the county within which the person’s land is located for permission to use the person’s land in the manner desired. . . .  [Emphasis added.]

(c ) The county planning commission may, under such protective restrictions as may be deemed necessary, permit the desired use, but only when the use would promote the effectiveness and objectives of this chapter; provided that a use proposed for designated important agricultural lands shall not conflict with any part of this chapter. * * *  


2.
Section 205-4.5, Hawaii Revised Statutes states in pertinent part as follows:


(a)
Permissible uses within the agricultural districts  Within the agricultural district all lands with soil classified by the land study bureau’s detailed land classification as overall (master) productivity rating class A or B shall be restricted to the following permitted uses:


(6)
Public and private open area types of recreational uses. . . but not including dragstrips, airports, drive-in theaters, golf courses, golf driving ranges, country clubs, and overnight camps


3.
Special Permits can be properly issued by the Planning Commission of the County of Hawaii to permit uses in the Agricultural district of uses that are not permitted.  Malama Maha’ulepu v. Land Use Commission, 71 Hawaii 332 (1990); Sections 205-6 and 205-4.5, Hawaii Revised Statutes; Declaration of Brian T. Nishimura, Appl. Exh. 3, Paragraphs 12, 14, 15.
4.
County Planning Commissions are vested with the authority to issue special permits for uses that while not otherwise permitted within agricultural districts, which are nonetheless “unusual and reasonable” uses that promote the effectiveness and objectives of Chapter 205.  Malama Maha’ulepu v. Land Use Commission, 71 Hawaii 332, 336-37 (1990); Sections 205-6 and 205-4.5, Hawaii Revised Statutes.

5.
Rule 6-6 of the Rules of the Planning Commission provides as follows:

Grounds for Special Permit.


The Planning Commission shall not approve a Special Permit unless it is found that the proposed use:

(a)
Is an unusual and reasonable use of land situated within the Agricultural or Rural District, whichever the case may be; and

(b)
Would promote the effectiveness and objectives of Chapter 205, Hawaii Revised Statutes, as amended.


6.
The requirements of Rule 6-6, Rules of the Planning Commission has been satisfied by Applicant.  Applicant has satisfactorily demonstrated by a preponderance of the evidence that the establishment of campgrounds with supporting facilities is an unusual and reasonable use of lands within the Agricultural district and would further the objectives of the Land Use laws.
7.
Integrating the agricultural activities of this project along with the non-agricultural uses (campground and retreat facilities) will blend together two distinct uses that will mutually benefit each other.  Approval of this permit would enable these lands to become active agricultural use rather than fallow conditions.  The proposed campgrounds and support retreat facilities is an innovative, unusual and reasonable use of the land which will allow for the cultivation and increased productivity of the land and to strengthen its economic viability.


8.
Since the land use laws are intended to preserve, protect and encourage the development of land for uses which are best suited in the interest of the public health and welfare, Applicant’s commitment to conducting agricultural activities in a manner consistent with the state land use laws is appropriate.  Moreover, approving this application will not adversely affect the County’s agricultural land inventory.   


9.
The requirements of Rule 6-3 (b)(5)(A) – (F), Rules of the Planning Commission have been satisfied by a preponderance of the evidence by Applicant.
10.
Rule 6.3 (b)(5)(A) through (G) provides as follows:


. . . The following criteria shall also be addressed:


(A)
Such use shall not be contrary to the objectives sought to be accomplished by the Land use Law and Regulations;


(B)
The desired use shall not adversely affect the surround properties;


©
Such use shall not unreasonably burden public agencies to provide roads and streets, sewers, water, drainage, school improvements, and police and fire protection; 


(D)
Unusual conditions, trends, and needs have arisen since the district boundaries and regulations were established;


(E)
The proposed use will not substantially alter or change the essential character of the land and the present use; and


(F)
The request will not be contrary to the General Plan and official Community Development Plan and other documents such as design plans.

A)
Such use shall not be contrary to the objectives sought to be accomplished by the Land use Law and Regulations


The law is intended to preserve, protect and encourage the development of lands in the State of Hawaii for those uses to which they are best suited in the interest of the public health and welfare of the people of the State of Hawaii.  For lands in the agricultural district, the intent is to preserve or keep lands of high agricultural potential in agricultural use.  


However, some agricultural lands may not be suited for agricultural use, but are classified as such.  The law allows uses that may not be strictly agricultural in nature yet reasonable within the district.  The special permit process for unusual and reasonable uses within the agricultural district is available. This is the case herein.  

B)
The desired use shall not adversely affect the surrounding properties



Anticipated impacts include increased traffic and noise generated by the camp guests.  However, these impacts are not expected to adversely affect the surrounding properties.


Applicant plans to maintain vegetative buffers around the camp facilities.  In addition, there are two gulches which bisect the property.  Appropriate guidelines will be adopted prior to opening and necessary supervisory personnel shall be provided.  


In addition, the campground site is upland and down wind from the adjoining landowners.   There is about 1,600 feet from the camp ground site to the wellness center on the Sunderland property.   


Although there will be increased traffic, such impacts will be mitigated by limiting the number of campers to 75.  Many of the camp-goers will be involved in on-site activities or day trips which are not anticipated to generate high volumes of traffic.  
C)
Such use shall not unreasonably burden public agencies to provide roads and streets, sewers, water, drainage, school improvements, and police and fire protection; 


This project is not anticipated to create any additional burdens on public facilities and services.


Access will be through a private access easement (50 feet) which the Sullivans have the right to use.  Applicant will help to maintain this easement.


County water is available.  However, the additional demands from the camp would be supported through an on-site catchment system and by bottled water or water that is trucked in.  In addition, there is a non-potable water source available to the property that will be used for the agricultural related activities.


An on-site septic system as approved by the Department of Health will handle the sewer needs.


Police and fire services are within serviceable distances and are available to the site.  In addition, there is a 3 inch water main within the access easement which will be available for fire protection purposes.

D)
Unusual conditions, trends, and needs have arisen since the district boundaries and regulations were established


Hawaii County’s agricultural industry is undergoing substantial change.  Since 1973 when Kohala Sugar Company closed, there is no sugar plantation left on this island.  The 40,000 acres of land that were in sugar required transition to smaller scale agricultural operations.  Since its closure, much of the lands used by Kohala Sugar have remained fallowed or been used for grazing.  


 This project will allow the land to increase its agricultural productiveness.  Additional orchards can be planted and organic vegetable gardens can be developed.  Having agricultural and non-agriculture activities together is an innovative way to productively use the lands that can generate economic benefit to the Kohala community.

E)
The proposed use will not substantially alter or change the essential character of the land and the present use


The lands and its use will not be substantially altered or changed by this application.  The essential character of the land will remain the same.  Although structures will be constructed on the property, the structures will be spread throughout the property and an open atmosphere will be maintained.  The agricultural use will be promoted and will increase with additional orchards and vegetable garden plantings.

F)
The request will not be contrary to the General Plan and official Community Development Plan and other documents such as design plans

The goals and policies in the County General Plan are consistent with the uses described in this application.  


The following goals and policies in the County General Plan will be achieved through this application:

Land Use

· Designate and allocate land uses in appropriate proportions and mix and in keeping with the social, cultural, and physical environments of the County.

· Encourage the development and maintenance of communities meeting the needs of its residents in balance with the physical and social environment.

· Protect and encourage the intensive utilization of the County’s important agricultural lands

Economic

· Provide residents with opportunities to improve their quality of life

· The County shall provide an economic environment which allows new, expanded or improved economic opportunities that are compatible with the County’s natural and social environment

· The County of Hawaii shall strive for an economic climate fwhich provides its residents an opportunity for choice of occupation

· Encourage the development of a visitor industry that is in harmony with the social, physical, and economic goals of the residents of the County

Recreation

· Provide a wide variety of recreational opportunities for the residents and visitors of the County

· Maintain the natural beauty of recreational areas

· Recreational facilities shall reflect the natural, historic and cultural character of the area.

11.
Besides being consistent with the above goals and policies of the County General Plan, this Application is consistent with the North Kohala Community Development Plan.  Within the Economic Element, under Tourism, the plan recommends to encourage the development of conference and retreat facilities which capitalize on North Kohala’s agricultural and historic resources.  This Application attempts to achieve this objective and harmonize development of a retreat center with agricultural uses. 
12.
Rule 4-7 (b)(1) through (5), Rules of Practice and Procedure of the Planning Commission sets forth the standards for standing of a request for contested case hearing.  The rules provide as follows:

(b)
Upon receipt of a written request to intervene, the Commission, at the first meeting on the matter, shall hold a hearing on the written request.  If the movant can demonstrate that:


(1)
His or her interest is clearly distinguishable from that of the general public; or 


(3)
That they have some property interest in the land or lawfully reside on the land; or


(4) 
That even though they do not have an interest different than the public generally, that the proposed action will cause them actual or threatened injury in fact; or
13.
Each of the parties who are granted contested case status and given standing must establish that their interest is clearly distinguishable from that of the general public or that they can show actual or threatened injury in fact.  Rule 4-7, Rules of Practice & Procedure, Planning Commission; see also, Public Access Shoreline Hawaii v. Hawaii County Planning Commission, 79 Hawaii 425 (1995).


14.
In the case of Ka Makani, there is no showing in the record of any actual or threatened injury to their organization or that its interest is distinguishable for the general public.  


15.
Sunderland should not be granted standing.  Her interest is not distinguishable from the general public and the record does not show actual or threatened injury by this application.

16.
The Hearings Officer concluded upon a clear preponderance of the evidence that Application for Special Permit filed by Applicant Alliance Redwoods Conference Grounds, Inc. of land situate at Hanaula, North Kohala, County and State of Hawaii, identified as TMK (3rd) 5-4-009: 012 is reasonable, conforms to the standards in Section 205-6, Hawaii Revised Statutes and is not violative of Section 205-4.5, Hawaii Revised Statutes, and  is consistent with the standards and requirements set forth by Rule 6-6 and Rule 6-3 (b)(5)(A) through (G), Rules of the Planning Commission.


17.
The Planning Commission is empowered to issue special permits.  Section 205-6 (a) and ( c), Hawaii Revised Statutes.


18.
The proposed request to establish a camping and retreat center on six acres of land within the State Land Use Agricultural District is an unusual and reasonable use of the land that is not contrary to the objectives sought to be accomplished by the Land Use Laws and Regulations. 


19.
Applicant has complied with the requirements found in Rule 6-5 (b), Rules of Practice & Procedure of Planning Commission and mailed a notice of the Application and hearing to owners of interests in properties within five hundred feet of the perimeter boundary of the subject property.  

20.
Applicant followed existing and approved practices and obtained a list of property owner(s) with a mailing address from the records of the Real Property Tax Office of the County of Hawaii and mailed the appropriate notice according to the list obtained.  PD Exh. E; PD Exh. F.
21.
Applicant has also complied with Rule 6-5 ( c) and filed an appropriate proof of mailing document evidencing compliance with the rule.  PD Exh. E.

22.
In addition, as required by rule, Notice of the public hearing was published in the newspaper before the September 22, 2006 hearing.


23.
Whether Anderson actually received subsequent notices of proceedings in this application, Anderson did discuss with Sunderland the merits of this application and had the same concerns that Sunderland had.   Tr., p. 139, lines 8 – 25; p. 140, lines 1 – 10.   


24.
In order to give proper meaning to the law, statutes, rules and ordinances need to be read in its totality and not piecemeal.  State v. Dannenberg, 74 Hawaii 75, 837 P.2d 776 (Hawaii 1992).
DECISION AND RECOMMENDATION

Based on the evidence presented and applying the standards and rules herein, along with the above Findings of Fact and Conclusions of law, the Applicant, Alliance Redwoods Conference Grounds, Inc., has satisfied the requirements of Rule 6-6, and Rule 6-3 (b)(5)(A)-(F), Rules of the Planning Commission of the County of Hawaii.  It is recommended that the Planning Commission approve the Application for Special Permit of Alliance Redwoods Conference Grounds, Inc., as recommended by the Planning Director, and subject to the conditions recommended as amended as follows:

1.
The applicant, successor or assigns shall be responsible for complying with all stated conditions of approval.


2.
Construction of the proposed development shall be completed within five (5) years from the effective date of the permit issued.  Prior to construction, the applicant, successors or assigns shall secure Final Plan Approval for the proposed development from the Planning Director in accordance with Section 25-2-70, Chapter 25 (Zoning Code), Hawaii County Code.  Plans shall identify all existing and/or proposed structures,  paved driveway access and parking stalls associated with the proposed development.  Landscaping shall also be indicated on the plans for the purpose of mitigating any adverse noise or visual impacts to adjacent properties in accordance with the requirements of the Planning Department’s Rule No. 17 (Landscaping Requirements).


3.
The construction of the retreat and the operation of all of its related facilities and activities shall be conducted in a manner that is substantially representative of plans and details as contained within the Application for Special Use Permit, Alliance Redwoods Conference Grounds dated May 1, 2006.

4.
The maximum amount of overnight guests at the center will be 75 persons.  All overnight guests shall be enrolled in a program or other activity offered at the center.  All advertising shall be consistent with this requirement.


5.
The applicant shall submit a description of the approximate 6-acre permit area in map and written form by metes and bounds as certified by a registered surveyor to the Planning Department prior to the receipt of a Certificate of Occupancy.


6.
Any agreement between the owner and the operator of the camping and retreat center that divides the use of the property by area shall be reviewed by corporation counsel for legality with respect to the subdivision code.

7.
The camping and retreat center shall be operated by a non-profit entity.

8.
Access for the project from the Akoni Pule Highway shall be via an access easement near Union Market.  This includes construction vehicles for the construction of the facility.  Said driveway access shall be improved, meeting with the approval of the State Department of Transportation.  The applicant shall participate in the cost on improving the access roads with the applicants of the approve 16-room Hawaiian Permaculture and Wellness Retreat located on TMK: 5-4-9:14.  The improvements shall consist of those portions of Pratt Road and the former cane haul road that provide access to the project site from the Akoni Pule Highway with a minimum 20-foot wide compacted gravel surface, prior to the establishment of the proposed retreat.  The Planning Director shall determine the cost to be paid by the applicant after reviewing the total cost of the improvements.


9.
The applicant shall keep the access easement that runs through the property open and ungated to allow public access to the shoreline.


10.
The applicant shall provide bottled water or trucked in potable water for guests.

11.
Sound levels shall follow Department of Health rules for residential areas (55 dBA daytime), HAR, Title 11, Chapter 46 (Community Noise Control).  There shall be no amplified music or speech audible beyond the property line of the 36 acre property.


12.
A Solid Waste Management Plan shall be submitted to the Department of Environmental Management for review and approval prior to the issuance of a Certificate of Occupancy.



13.
The applicant shall provide fire protection measures meeting with the approval of the Fire Department prior to the issuance of a certificate of occupancy.


14.
The applicant shall submit an archeological inventory survey report to the Department of Land and Natural Resources State Historic Preservation Commission for review and approval prior to the commencing of any land disturbance activity within the project area.  A copy of the approved report shall be submitted to the Planning Department.


15.
Should any unidentified sites or remains such as artifacts, shell, bone, or charcoal deposits, human burials, rock or coral alignments, paving or walls be encountered, work in the immediate area shall cease and the Department of Land and Natural Resources – State Historic Preservation Division (DLNR-SHPD) shall be immediately notified.  Subsequent work shall proceed upon an archaeological clearance from the DLNR-SHPD when it finds that sufficient mitigative measures have been taken.


16.
Comply with all other applicable laws, rules, regulations and requirements of the affected government agencies for the proposed use, including those of the Department of Health and the Fire Department.


17.
An initial extension of time for the performance of conditions within the permit may be granted by the Planning Department upon the following circumstances:



A.
Non-performance is the result of conditions that could not have been foreseen or are beyond the control of the applicant, successors or assigns and that are not the result of their fault or negligence.



B.
Grant of the time extension would not be contrary to the General Plan or Zoning Code.



C.
Granting of the time extension would not be contrary to the original reasons for the granting of the permit.



D.
The time extension granted shall be for a period not to exceed the period originally granted for performance (i.e., a condition to be performed within one year may be extended for up to one additional year). 


Dated: Honolulu, Hawaii, ______________________________________ 
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I hereby certify that a copy of the foregoing APPLICANT’S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION, was duly sent by email and mailed, postage prepaid to the following on this 

 day of March, 2007:

	Mail to:
	Mr. Norman Hayashi
Planning Department

101 Pauahi Street, Suite 3

Hilo, Hawaii  96720


	Bobbi Jean Leithead-Todd, Esq.
Deputy Corporation Counsel
101 Aupuni Street, Suite 325
Hilo, Hawaii  96720



	
	Ms. Jean Sunderland

P.O. Box 63

Hawi, Hawaii  96719


	Ka’Makani “O Kohala Ohana, Inc.  (Kakoo)

P.O. Box 1269

Kapaau, Hawaii  96755



	
	Sherry Broder, Hearings Officer

841 Bishop Street

Suite 800

Honolulu, Hawaii  96813


	








JEREL I. YAMAMOTO

1
prop fof col.030807.doc

