Kamakani ‘O Kohala Ohana – KAKO’O

P.O. Box 76

Hawi, Hawaii  96719

November 19, 2008

Mr. Christopher Yuen

Director, Planning Department

County of Hawaii

101 Pauahi  Street, Suite 3

Hilo, Hawaii  96720-4224

Subject: Mahukona subdivision (SUB 88-000111) Board of Appeals agenda item BOA (08-000070)

Dear Mr. Yuen,                                                                                                    


Our understanding at KAKO’O is that the above item was continued to the January meeting of the Board of Appeals so the parties, you and Kohala Preserve Conservation Trust LLC (KPCTLLC), can enter into “negotiations” about the issue of your deferral of the subdivision.  As I said at the Nov. 14 meeting the secretive nature of behind-the-doors meetings with the Planning Director (not just you) and the developers has led to this situation of 15 years of decisions made about public access, public rights in the conservation district and public parks improvements in which the public, including the people of Kohala, have been totally left out.  

KAKO’O asks formally to be included in discussions about the subdivision and the conditions of zoning ordinance and SMA permit for the Mahukona project.  We ask that KAKO’O be kept aware at all stages of any decision-making on the issue of Mahukona project at our address in Hawi and at my e-mail address sundownertoni@yahoo.com.

It is unfortunate that the BOA refused to hear the issue of standing for KAKO’O at the Nov. 14th meeting.  We strongly believe the argument made against our standing by the Appellant is weak and based on a 1990’s interpretation of standing for community groups; not on current practices of establishing administrative standing used by County and the State agencies.  Our group has participated in many interventions in both arenas of decision-making over the past 15 years to assist agencies in better review of numerous matters.  We were ready to present this to the Board when the matter was sent behind closed doors once again.

KAKO’O strongly recommends you review all the material presented to the Board both by us and by the testifiers at the meeting before and meeting with the developer.    

· Our argument against automatic approval is compelling.  When the 45-day count started cannot be seen as other than March 4, 2008 -- the date of submission of the application. Your position as calling for modification of the plan as called for in Section 23-62(b) ends the count and shows the developer in dialog over the subdivision. 
· County codes clearly tie the resort subdivision to the zoning ordinance and SMA conditions.  Detailed descriptions of the status of the developer’s compliance or non-compliance with conditions presented by KAKO’O are based entirely on records in the Planning Department and reports from the agencies party to the fulfilling of conditions.  Section 23-62 (c) requires the director to disapprove a preliminary plat when a subdivider has failed to comply with conditions of rezoning.
· Passage of the North Kohala Community Development Plan into law on Oct. 22 places previously-negotiated public access agreements in a new light. Specifically Public Access Strategy 2.1: Provide for substantive community input to the County Planning Department and the County Council in order to finalize and accept priority shoreline access easements.
Background

Community spokespersons have been adamant in their desire to amend and implement specific public accesses that have been agreed to by land owners or court-ordered, but for various reasons were never finalized.
· The NKCDP Growth Management Strategy 1.2: Acquire coastal lands that should be preserved as open space   specifically calls for public purchase of the Mahukona lands along with three other properties.  This direction from the people of North Kohala removes the County Planning Department from the role of repeatedly bending over backward to grant exemptions and time extension to a developer who has not performed on required conditions of legal agreements with the County.
· The County Public Access, Open Space and Natural Resource Preservation Commission 2007 Report ranking the Mahukona lands as No. 3 priority for public purchase, also put the Planning Department in a Catch 22 position in regard to granting further concessions to a developer lagging in compliance with zoning ordinances. 
KAKO’O asks you to keep the above in mind when meeting with KPCTLLC.







Malama Na Lihikai O Kohala Nei,







Toni Withington

