KAMAKANI ‘O KOHALA OHANA

Toni Withington

P.O. Box 76

Hawi, HI 96719

Telephone No:  (808) 884-5476 

HAWAII COUNTY BOARD OF APPEALS

 COUNTY OF HAWAII PLANNING DEPARTMENT

STATE OF HAWAII

In the Matter of                                     )    SUB-88-000111

                                                             )

   APPEAL OF THE PLANNING               )    OBJECTION TO ISSUANCE OF AN

   DIRECTOR’S JULY 3, 2008                )    AUTOMATIC APPROVAL (COUNT 


   DECISION TO DEFER
)
#1); DEMAND FOR AUTOMATIC

   SUBDIVISION APPROVAL OF   

)   DISAPPROVAL (COUNT #2) OF 

   PRELIMINARY PLAT MAP (SUB-88     )    SUBDIVISION APPLICATION

   000-111)
)    

                                        
)   

______________________________________  )   

OBJECTION TO ISSUANCE OF AN AUTOMATIC APPROVAL (COUNT #1); AND DEMAND FOR AUTOMATIC DISAPPROVAL (COUNT #2) OF SUBDIVISION APPLICATION

Comes now Kamakani ‘O Kohala Ohana (“KAKO’O”), a North Kohala community organization, as intervenor in Kohala Preserve Conservation Trust, LLC’s (“Appellant’s”) appeal of the Planning Director’s (“Director”) decision to defer action on subdivision and preliminary plat map approval SUB-88-000-111, on two counts. 

Count One: that this board deny Appellant’s claim that it is entitled to automatic approval of SUB-88-000-111 on the grounds that Appellant has failed to prove with a preponderance of the evidence that the Director’s action violated the Hawaii County Code (“Code”); and

Count Two: that this Board modify the decision of the Director on the grounds that Appellant has failed its application’s requisite responsibilities, and by law, the application must be disapproved, and in support thereof offers the following:

1

Standing
KAKO’O is the successor in interest of Citizens for Protection of the North Kohala Coastline (“CPNKC”) community organization. CPNKC was granted standing regarding the re-zoning and SMA permitting for a Mahukona resort subdivision of the Appellant’s successor in interest, Chalon International of Hawaii, Inc. (“Chalon”), by the Hawaii Supreme Court in Citizens for the Protection of the North Kohala Coastline v. County of Hawaii, 91 Haw 94 (1999). This decision was based on the grounds that CPNKC held an interest in Mahukona that would have been impaired by the Planning Department’s decision. KAKO’O, as successor in interest to CPNKC, claims the same interest in Mahukona under this appeal. § 25-2-20 (b) of the Hawai’i County Code (“Code”) allows this Board to admit an appellant in the event that its interests are distinguishable from the general public, and that appellant may be aggrieved by the Board’s decision. Kako’o has interests that may be aggrieved by this Board’s decision and its interests are distinguishable from those of the general public, as evidenced by the 1999 Supreme Court decision, Supra. § 25-2-20 (d) of the Code grants this Board discretion to admit additional parties to an appeal.

2

Jurisdiction
§ 25-2-23 of the Code grants this Board jurisdiction to affirm, reverse or modify decisions of the Planning Director (“Director”), if based upon the preponderance of evidence the Board finds that (1) The director erred in its decision; or (2) the decision violated this chapter or other applicable law; or (3) the decision was arbitrary or capricious or characterized by an abuse of discretion or clearly unwarranted exercise of discretion.

 
I. THE FORTY-FIVE DAY AUTOMATIC APPROVAL PROVIDED BY §        23-62 (B) OF THE CODE DOES NOT APPLY TO APPELLANT’S MAY 7, 2008 REVISED PLAT MAP
 
Appellant asserts that each of its revised plat map filings constituted a preliminary plat map under §23-58 and §23-62(b) of the Code, and that the Director’s failure to treat each those revised plat maps as a preliminary plat map resulted in a violation of §23-62 (b) of the Code. In fact, Appellant’s revised plat map filings were not preliminary plat maps, but were supplemental material to Appellant’s original application and preliminary plat map. Appellants allegations do not amount to a preponderance of the evidence that the Director erred in his decision to defer because Appellant does not prove by a preponderance of the evidence that any of Appellant’s revised plat maps constituted a preliminary plat map.

3
Relevant Law
§ 23-58 of the Code requires that an applicant for a subdivision and preliminary plat submit “a written application for subdivision, a preliminary plat, and other supplementary material” describing the nature and objectives of the proposed subdivision.

4
§ 23-60 (a) of the Code requires that each application for a new Subdivision and Preliminary Plat be accompanied by $250 fee along with $25 for each additional lot.

5
§ 23-62 (b) of the Code provides an automatic approval of an applicant’s preliminary plat in the event that the Director fails to take action within forty-five days, or such longer period as may have been agreed upon in writing, of the Applicant’s submission. Action is defined as approval, disapproval, modification or deferral.

6
Preliminary Plat Map
Appellant filed its written application and preliminary plat map on March 4, 2008. (Appellant Exhibit A) While KAKO’O does not accept Appellant's position that this is a new application, we do not contest Appellant's position for purposes of this argument. On March 10, 2008, Appellant and the Director met regarding this application by way of telephone conference. (Petition for Appeal, p. 3) On March 27, 2008 Appellant told the Director that compliance with deficiencies in the preliminary plat map was still pending. (KAKO’O Exhibit A, Attachment 1, p. 1) On March 31, 2008 the Director notified Appellant of deficiencies within Appellant’s March 4, 2008 preliminary plat map. (KAKO’O Exhibit B, p.2)

7
First Revised Plat Map
On March 31, 2008 Appellant filed a revised plat map, altering the preliminary plat map’s inadequacies. (Appellant Exhibit B) This revised plat map was not accompanied by a written application nor did Appellant pay any fees required of a new application. On April 15, 2008 the Director highlighted deficiencies in the Appellant’s revised plat map by written letter. (Appellant Exhibit C)

8
Second Revised Plat Map
On May 7, 2008 Appellant filed a second revised plat map. (Appellant Exhibit D) Like the March 31, 2008 revised plat map, the May 7, 2008 revised plat map was not filed with an accompanying written application and no new application fees were paid. The Director deferred this decision on July 3, 2008.

9
Argument
The Director’s forty-five day action deadline for the Appellant’s preliminary plat map started on March 4, 2008. This deadline was satisfied by the Director’s written response on March 31, 2008, indicating that the Appellant’s plat map was deficient and required modification. Subsequent plat map filings constituted ongoing correspondence between Appellant and the Director, essentially modifying previous submissions. As such, the subsequent plat maps are not “preliminary plat maps” but are “revised plat maps”. None of these revised plat maps were filed with independent written applications, nor were they accompanied by payment of fees for a new application. § 23-58 of the Code indicates that new applications for a Subdivision and Preliminary Plat must contain a written application and a preliminary plat map. § 23-60 of the Code levies a $250 plus $25 for each lot in the subdivision fee for such applications. Without a written application and new filing fee, each revised plat map Appellant submitted is not a preliminary plat map as contemplated within § 23-62 (b) of the Code, but is supplementary material to Appellant’s original March 4, 2008 preliminary plat map and application. Supplementary material is distinct from a preliminary plat map, and therefore § 23-62 (b) of the Code does not apply.
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Conclusion
The Director’s obligation to take action within forty-five days of the filing of the preliminary plat map was satisfied by the Director’s March 31, 2008 letter to Appellant. Appellant’s subsequent plat maps are not preliminary plat maps, but rather are revised plat maps amounting to supplemental material to the original March 4, 2008 application and preliminary plat map. § 23-62 (b) of the Code does not have any bearing on supplemental material, and therefore is not applicable.
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Appellant has failed to prove by a preponderance of the evidence that the Director erred in his decision to treat Appellant’s revised plat maps as supplemental materials to the original March 4, 2008 application and preliminary plat map. Appellant has therefore failed to carry its burden of proof in this appeal. Appellant’s claim should be denied.

 

II.    The plain words of the Subdivision Code require Appellant’s      preliminary plat be disapproved.
12
Legal Aspect of Intervenor’s Second Contention
          A. Hawaii Ordinance 23-62 (c) requires the Director to disapprove the preliminary plat in this case. The operative language is that the Director “shall disapprove [the] preliminary plat map... where the subdivider has failed to comply with the provisions of chapter 25, Zoning Code." (emphasis added) The requirement is mandatory; no alternatives are provided.
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Tie to Zoning
 Chapter 25 is involved in every step of this case, because the proposed subdivision is an integral part of four agreements with the County concerning this development: (a) Change of Zone Ordinance No 93-109 (“COZ”), (b) Special Management Area Permit No. 341 (“SMA”), (c) Special Permit No. 111 and (d) resort Final Plan Approval dated March 12, 2008 (“FPA”) (KAKO’O Exhibit C).

14
 Section 25-2-44 of the Zoning Code allows the imposition of conditions and expiration times. All four agreements contain conditions binding on the Appellant. There is no doubt that these conditions apply to the Appellant here. For example, Condition C of the COZ says “Appropriate plans to be submitted for subdivision of the proposed lots . . . shall be consistent with all applicable conditions of approval as required by the change of zone.”  And the Director, in a letter to the Appellant on March 31, 2008, made it clear that Appellant must still comply "with all of the relevant conditions of the ordinances and SMA permit, and the general requirements of the land use laws, such as H.R.S. Chap. 205 Chap. 23 with respect to the subdivision.”(KAKO’O Exhibit B)
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Failure to comply
 The Appellant has failed to comply with many serious conditions that have a direct relationship to its role here as would-be subdivider. Several of these failures are in violation of already-extended deadlines. These are listed and discussed below in our Argument.  The Appellant's failures to comply with the conditions of Chapter 25 require an outright disapproval of its preliminary plat, because Hawaii Ordinance 23-62 (c) says so.
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Summary of Facts and Discussion
The preliminary plat in this case is in fact a part of an ongoing process that began in 1988 (Application #88-111), a subdivision of only a portion of the land in the current subdivision.  That was never implemented and superseded by a new subdivision application in 1990 (#90-007, as revised) including additional land and requiring completion within one year. This also was not implemented, but in a letter exchange in August 1991, the subdivider requested and the Director approved the ongoing validity of this plan 90-007. This scenario is described in a February 13, 2008 letter by the Appellant to the Director.  (KAKO’O Exhibit D) The COZ was issued by the County Council in 1993 (#93-109) with substantial new conditions on subdivision. We are now in 2008 dealing with yet another subdivision plan for the same property under the same permits, and thus the subdivision process by the Appellant and its predecessors has been going on for 18 or 20 years.
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In this current burst of activity by Appellant, on March 4, 2008, it submitted its first preliminary plat for its current ideas for a resort subdivision at Mahukona. Whether this was a new application, as the Appellant apparently wants us to believe, or was a revisit to the old subdivision 90-007, is in dispute. In any event, the Appellant was, at that time in March, also at the time of the Director's deferral on July 3, 2008, and even to late October 2008 in default with respect to major conditions required by its permits.  As we show below, Appellant is not in compliance with conditions requiring it to:

a) bring potable water to its project or to Mahukona and Kapa’a Parks (Section 18 below),

 

(b) provide a protective mitigation plan for safeguarding identified historic and archaeological sites (Section 19 below),

 

(c) provide for the required improvements to Mahukona and Kapa’a parks (Section 20 below), and

 

(d) establish baseline studies of marine and groundwater conditions (Section 21 below).

 

As we also show below, the Appellant has ignored starting the long process of DOH permitting of a waste water treatment system (section 22 below) and has ignored initiating the even longer process of contributing to the required highway improvements (section 23 below).
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No Permitted Water System
 
In the 15 years since passage of the COZ the Appelant has failed to construct, or even get the permits to construct, a water delivery system conforming to the standards of the county Department of Water Supply (“DWS”) and the Safe Drinking Water Branch (“SDWB”) of the state Department of Health (“DOH”) as required by §23-62(b) and Condition B(2) of the COZ.  Condition B(2) says the developer must show an agreement or bond with the Department of Water Supply (“DWS”)  “for the actual development (construction) of the proven water source, transmission and distribution system within one year from the date of compliance with condition B(1).”  B(1) requires identifying an adequate source.  An agreement with the DWS dated February 27, 1996 required the developer to create a private water system, if a proposed county coastal water pipeline system did not materialize.  The system did not, and was abandoned in 1999.  DWS informed the developer in 2002 the DWS had no plans to extend its existing system to the Mahukona project. (KAKO’O Exhibit E) In a letter to the Director dated July 24, 2008 the DWS said: “Please be informed that the water commitment for the subject parcels expired on September 30, 1991.  Also, there is no public water system in the area.”  (KAKO’O Exhibit F)

 

 The Appellant mentions two water wells drilled “and ready to be outfitted,” which have “exceptional” water quality and quantity in a letter dated February 13, 2008. (KAKO’O Exhibit D, p. 5) In a March 27, 2008 letter to the Department regarding not the subdivision but the FPA, the Appellant provided well-drilling information on two wells five miles away at Kealahewa and said water from them will go to the project. The Appellant indicated water transmission will be through “an existing 3-inch water line.” (KAKO’O Exhibit A, p. 3)  These wells are the only proposed source of water for the entire project, and have been cited as such in several annual reports filed with Department.

 

Despite its assertion that the Kealahewa wells can provide water for its project, Appellant has yet to apply for DOH certification of the wells’ water quality, nor has it shown designs for an appropriate transmission system, nor had it applied for permits to use water from the wells in a Public Water System.  Quoting directly from the State water standards: 

“Federal and state regulations define a public water system as a system that serves 25 or more individuals at least 60 days per year or has at least 15 service connections. All public water system owners and operators are required to comply with Hawaii Administrative Rules, Title 11, Chapter 20, titled Rules Relating to Potable Water Systems.  All new public water systems are required to demonstrate and meet minimum capacity requirements prior to their establishment. This requirement involves demonstration that the system will have satisfactory technical, managerial and financial capacity to enable the system to comply with safe drinking water standards and requirements. “

 

While the resort and subdivision alone constitute a Public Water System, COZ Conditions J(1) Phase l and J(2) Phase 1 require the Appellant to provide potable water to the two adjoining county beach parks at Mahukona and Kapa’a as well. 

 

KAKO’O asked Michael Miyahira, Engineering Section Supervisor of the DOH Safe Drinking Water Branch whether the Appellant has applied to use the Kealahewa wells for a public water system at this time.  His response dated October 2, 2008: No. Based on the description of a 12-unit resort, a 48-lot subdivision and providing water to the Parks, he said the improvements would need to be processed as a new regulated public water system under HAR 11-20.  When asked if the DOH has a report on the quality of the water from the wells, Miyahira said “Aside from previous attempts by the County of Hawaii to utilize Well No. 7350-02 as an emergency source, no water quality data has been submitted by the developer.”  Asked if the department has reviewed plans for transmission lines “No plans have been received.” He said no application for certification of an operator for the wells has been filed. (KAKO’O Exhibit G)

 

Because coordination of a new water system to an as-yet approved subdivision is time consuming the SDWBA provides for a preliminary process called Pre-Construction Capacity Evaluation. Miyahira says this process is most often done concurrent to the rezoning and subdivision process.  The Appellant has not submitted even this early documentation of its proposed water system. 
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No Historic Sites Mitigation Plan
 

Condition D of the COZ and Condition 4 of the SMA require the Appellant to undertake review of historic, cultural and archaeological sites.  Although historic sites review had been done in the early 1990s under the original subdivision layout, the subdivision’s new layout amidst such a high concentration of cultural sites led the Director to call in the FPA on March 12, 2008 for an additional detailed mitigation plan. The Director required as Condition 3g:

 “A detailed historic sites mitigation plan, which must be approved by the Planning Director and the State Historic Sites Preservation Division (“SHPD”) prior to its implementation, shall be submitted for the treatment of the significant historic sites.  The Plan shall consist of two subplans: (1) an archaeological data recovery plan (scope of work) for the sites to undergo data recovery and (2) a detailed preservation plan for the sites to undergo preservation, to include buffer zones, interim protection measures, and long-range preservation concerns.  These offices must also verify in writing that the plan is successfully executed.  A representative of Na Maka’ala ‘O Kohala and the Hawaiian Civic Club of North Kohala [shall] be on site during any construction or land alteration activity.” (KAKO’O Exhibit C, p. 6 of FPA)

 

In his April 15, 2008 letter to the Appellant commenting on the Preliminary Plat Map in this case, the Director said:

 

“Secondly, the maps do not identify the location of archaeological sites that have been identified within the project site and for which preservation is anticipated, along with the appropriate preservation buffers.  Both Ordinance No 93-109 and SMA No. 341 require a detailed historic sites mitigation plan be prepared for my approval in consultation with the State Historic Preservation Division, which shall include a data recovery plan and a detailed preservation plan.  While these plans are forthcoming, we would still like to know where these archaeological sites are situated in relation to the proposed subdivision improvements.” (Director’s Index 9, p. 2)

 

The Director was anticipating submittal by the Appellant of additional historic sites material as part of the Appellant’s subdivision application.  The Appellant acknowledged the need for new plans and promised they were underway in letters to the Director on March 27, 2008 (KAKO’O Exhibit A, pp. 1-2 of Attachment 1) and May 20, 2008. (KAKO’O Exhibit H, p.2)  In spite of this assurance, the new plans were not available to the Director at the time of his deferral on July 3.  Nor did the Department have new plans on October 28, 2008.

 

When building and grading permits were issued in May 2008 based on the FPA for the temporary resort, SHPD signed off on the permits based on the 1990 surveys of Mahukona, not knowing that the Director had attached additional mitigation requirements on the new layout for the resort and subdivision, according to Morgan Davis of the Hilo office of HSPD.  The state office did not see the Director’s new requirements until a copy was provided by KAKO’O in June 2008.

 

SHPD was asked to comment on the subdivision by the Director in July 2008.  Nancy A. McMahon, the Archaeology and Historic Preservation Manager, wrote the Planning Department on July 13, 2007 the following: 

 

“We would like to strongly request that no action be taken on this proposal at this time.  As shown on the revised preliminary plat map, numerous archaeological sites are known on these parcels; however, we have not received a preservation plan for them.  A recent request was sent to the developer requesting more information on when we might expect the preservation plan from them.  From HSPD’s perspective, the preservation plan and, if applicable, burial treatment plan(s), are required before we will be able to review any further projects on these parcels.” (KAKO’O Exhibit I)

 

Morgan Davis of the Hilo office of SHPD reported that her office had not received the plan on October 21, 2008.  Nor had they received a promised schedule of when the plan might be complete.
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Improvements to the Parks not provided
 

The physical condition of Mahukona and Kapa’a county parks has languished during the 15 years since the appellant agreed to improvements to the park as Condition J of the COZ.  The county has foregone all but necessary maintenance changes waiting for the promised help.  The public has suffered with erratic delivery of non-potable water and port-a-potties. The former lawn has disappeared. Park use is way down because many Kohala families no longer considered the facilities sanitary.

 

Condition J requires either completion of the park improvements or the posting of a bond before “occupancy” of the hotel. Originally the Phase I improvements were to be completed before use of the golf course and these include items such as providing potable water and electricity to both parks.  In a letter to KPCT dated March 12, 2008 the Director said:  “Now, with no golf course, the Phase 1 improvements are due at the same time as the Phase II improvements.”  Condition 3 (a) (4) of the FPA says: “The improvements for Kapaa and Mahukona Beach Parks shall be completed and available for public use no later than the occupancy of the hotel.”  An alternative to finishing the improvements was a condition to post a bond for their construction by October 14, 2008. (KAKO’O Exhibit C, pp. 2- 3)  The FPA Condition 3a(4) requires the Appellant to enter into an agreement with the County to provide the studies and improvements listed by July 14, 2008. (KAKO’O Exhibit C, p 3 of FPA)

 

The Appellant put off entering discussions with the Department of Parks and Recreation until 2006 when according to its 2006 Annual Report Surety Kohala wanted to “discuss modified improvements to Mahukona Park designed around future improvements to (the) park for small boat harbor facilities.” (KAKO’O Exhibit J, Condition Status Report p.3) Discussions about the actual improvements required did not get seriously underway until April 2008, three months before the COZ’s “complete construction” deadline.

 

The plans for the two parks, which became available in mid June 2008, show only the Phase II improvements.  No provisions show how and when KPCT will provide the potable water and electricity needed for the parks.

 

Draft Environmental Assessments prepared for the Department of Parks and Recreation in July 2008 for the Mahukona and Kapa’a parks estimates the cost of required improvements to the parks at $1.5 million each or $3 million total.  Condition 3a(4) of the FPA requires the Appellant to either complete the improvements or post a bond for improvements to the parks by October 14, 2008. (KAKO’O Exhibit C, p. 3 of FPA)  As of October 28, 2008 a draft agreement between Appellant and the County for providing improvements was still not signed by both parties.  The agreement does not say when KPCT will provide potable water and electricity to the parks.  Finally, no bond had been posted as of that date.
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Marine and ground water quality monitoring not set
 
Condition No. 14 of the SMA Permit says “Prior to the commencement of any portion of the proposed development, an overall monitoring plan on the potential pollution of the groundwater and coastal waters shall be submitted to the Planning Director for approval and consultation with the Department of Health.”

 

Chalon International, the Appellant’s predecessor in title, submitted a Marine Waters Monitoring Program during the early 1990’s. In a letter to the Appellant dated February 25, 2008, at the time the subdivision plat was being prepared, the Director acknowledged receipt of the earlier plan. He noted that Chalon International’s Marine Waters Monitoring Program baseline sampling did not follow the sampling plan indicated in the program designed for KPCT’s development.  He also pointed out that “because of the passage of time” new baseline sampling must be made.  He noted that DOH standards had been upgraded and new tests required. (KAKO’O Exhibit K) 

 

The Director asked KPCT to clarify the standards used for testing the Integrated Groundwater Monitoring Plan. Additionally, the Director called for quarterly rather than bi-annual testing of the ground and marine waters and added new tests that are now required by the DOH.

 

 Department files for the Mahukona project on October 28, 2008 do not show a report on new baselines. Neither do Department files show the Appellant’s clarification of the testing standards for ground water that the Director requested.  Lastly, the Director’s quarterly testing condition was required to be submitted in February and no test results were found.  The only evidence of seeking new groundwater baseline is a letter from the State Commission on Water Resource Management asking the director to clarify the land status of Mahukona parcels subject to groundwater monitoring wells applied for by KPCT on September 22, 2008.  Permits for the test wells had not been issued as of October 30, 2008.
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No Waste Water System for the Subdivision
 

The COZ and SMA Permit for the Mahukona project call for a wastewater system to protect the shoreline and ground water from contamination.  The Appellant’s current application to the DOH is for a small aerobic wastewater system only big enough for the six hotel units and office building of its temporary resort.  The Appellant did not notify the Wastewater Branch (“WWB”) of the DOH that it was planning a larger development. Sina Pruder of the WWB on October 8, 2008 told KAKO’O “I have not seen any engineering reports for plans for a wastewater system to serve a resort of 12 units and/or a subdivision of up to 57 lots.”  She said two small aerobic units with maximum capacity of 1,240 gallons per day (combined) to serve 6 units and a reception building were applied for, but have not been finalized. When asked if the Appellant or any other entity has applied for or submitted a written declaration on the resort/subdivision she answered “Not to my knowledge.” (KAKO’O Exhibit L)
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No Highway Improvement Participation
 

The Appellant has not begun work on fulfilling its commitments to highway improvements.  Condition Q of the COZ requires that the Appellant shall:   “participate with the Department of Transportation (“DOT”), Highways Division on regional highway improvements on a pro-rata basis, which shall include at a minimum: (1) improvements to the intersections of Akoni Pule Highway within the North Kohala region; (2) channelization and street lighting of the project access to Akoni Pule Highway; (3) dedication of additional right-of-way to the State along Akoni Pule Highway fronting the project site; (4) guardrails, where needed along the highway right-of-way to protect lower lots from highway traffic; and (5) closing of all unused access points to Akoni Pule Highway fronting the project area.”

 

Chalon International has on file at DOT an agreement dated March 9, 1992 to eight conditions stipulated by the DOT Highways Division on Feb. 14, 1992 including participation in regional highway improvements. (KAKO’O Exhibit M)  In an annual report to the Planning Department dated Nov. 9, 2006, the Appellant reported in reference to Condition Q:  “Cost estimates established. No major issues anticipated. Working with various branches of DOT Highway Division on intersection design requirements, etc.” (KAKO’O Exhibit J, Conditions Status Report p. 4)  On February 13, 2008 the Appellant told the Director: “The company’s engineers have been working with State engineers for several years in developing construction plans and specifications for the entry connection, and those plans are almost 90% complete.”  (KAKO’O Exhibit D, p. 5)
The Appellant acknowledged to the Department in a letter dated March 27, 2008 that it did not intend to adhere to Condition J as part of the temporary resort because “[t]his condition is directly related to the subdivision component of [the] overall project.” (KAKO’O Exhibit B, Attachment 1, pp 2-3)  This statement was made while the Appellant was applying for the subdivision.  In a letter to the Appellant dated March 31, 2008, the Director reminded the Appellant that participation with the DOT in improvements and connections to highways “will require Chapter 343 compliance [with environmental assessment laws] prior to tentative subdivision approval unless we get a written statement from the DOT that they will not require an EA or EIS for work within the right-of-way for this project.” (KAKO’O Exhibit B, p. 2)
 

Despite having been reminded of this, the Appellant appears to have done little or nothing.  KAKO’O’s questions to the Planning Branch of DOT’s Highways Division brought disbelief that any improvements to the highways were being planned or reviewed at Mahukona.  Antonie Worster of the Planning Branch said DOT was last involved in the resort project in 1993 when the golf course underpass became a trigger for a Chapter 343 environmental review. The Appellant withdrew plans for the underpass.  Ken Tatsuguchi of the Highways Division Planning Branch provided KAKO’O with all of the files on the Mahukona area on October 9, 2008. The earliest communication was dated December 16, 1991. The most recent from Chalon International was September 1, 1992.  The most recent letter from Highways Division to Chalon was October 14, 1992.
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Conclusion of Discussion
         
          All of the failures listed are serious ones, failures that go to the heart of the various codes and procedures set up to protect our coastal land. So long as the Appellant holds these old approvals instead of starting anew, our community is denied any oversight in the process. We have intervened here in part because of the long years of no action; it means our coastline is tied up with a resort vision that still makes no sense for Mahukona, either in terms of population or economically. The actions of the Appellant appear to us to be aimed at prolonging old permits, not in actually building a project.  And meantime our parks slowly wither with no hope in sight.
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RELIEF REQUESTED BY INTERVENER, SECOND CONTENTION:
Because of Appellant’s failure to comply with Chapter 25, the Director has no alternative but to reject this subdivision application. Accordingly we ask the Board pursuant to Section 25-3-23 to either: (a) enter an order rejecting the subdivision application or (b) to order the Director to do so.

Respectfully submitted Kamakani ‘O Kohala Ohana, a not-for-profit Hawaii corporation,

 

          By:_______________________

          Toni Withington

          Its authorized representative
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