
DECLARATION OF JUSTIN KANOA WITHINGTON

I, Justin Kanoa Withington, hereby declare under penalty of perjury that the following is true and correct:
1. I am competent to testify to the matters herin, and unless otherwise indicated, I make this declaration based upon personal knowledge, site visits to the property in question, and professional experience.

2. I live in and grew up in Kohala. I am an active surfer, fisherman, canoe paddler and outdoorsman. I have used the subject property my entire life.

3. My qualifications include:
a. Bachelors degree in Environmental Studies from Lewis and Clark College in Oregon.
b. vice president of Kako’o, a community environmental group in Kohala
c. member of the Marine and Coastal Zone Advisory Council to the Hawaii State Office of Planning
4. I believe that the conservation district use application for a residence at Pao’o should be denied because it would permanently and adversely alter the character of the land and would limit access to natural resources that cannot be provided elsewhere. Aspects of the proposal violate guidelines in HRS 13-5 and HRS 205.

5. In my experience a development of this scale in this area will unavoidably create conflicts between the developer and the general public. In general North Kohala is devoid of sandy beaches or other safe ocean portals and as a result the residents are more protective of such sites than someone from another district might expect. Like most of Hawaii, regional cultural practices focus heavily on surfing, diving, camping, subsistence fishing and other ocean activities and yet the number of safe sites for such practices is notably low.

6. The project area is sited immediately on a customary recreation area and ocean access. It is the only commonly used surfing area in an 27 mile stretch between Lighthouse and Kawaihae. It is also the only commonly used ocean access for any public ocean recreation activity in an 11 mile stretch between Mahukona and Kawaihae.  I have included satellite images that show where these locations are. Exhibit B-1.

7. The project area is also sited in the midst of a dense archaeological area. Like many residents I view this area as one of the few remaining places where one can experience remains of the ancient Hawaiian civilization alongside the natural beauty that was part of its original design.

8. The application proposes a residence that will appear to the typical user as affluent and imposing. With multiple pools, a hot tub, a high perimeter wall, and a significant realignment of customary coastal access for the convenience of the developer there is no doubt in my mind that conflicts with the general public will arise. Exhibit B-4.

9. The application proposes to re-route public access from the site of the SFR to another bay to the North. However, the majority of users customarily utilize the Southern access because there is more parking space, the ocean access is considerably safer, and the surf site is located immediately offshore. Ocean access at the Northern site is dangerous due to large submerged boulders on the shoreline and the lack of a barrier reef to prevent waves from breaking directly on the shoreline. Exhibit B-2 and B-3

10. It is not clear from the application how adequate parking can be provided on the North end of the parcel due to proximity of archeological sites. The application does not address the impact to public health by redirecting users to a more dangerous ocean access. The proposed north access is sufficiently distant from the primary site to disrupt public access to a coastal resource that cannot be provided elsewhere and in this way, amongst others, violates the guidelines in the CZM act, Chapter 205 HRS.

11. The land parcel is situated in the Pao’o ahupua’a but the site is normally referred to as “Secrets”. The name itself designates a special importance to the place. It is in many ways a unique and valued resource to local residents and has been for many generations.

12. In my experience this area is not suitable for a modern residence like the one proposed in this application. Such a development would be more reasonably situated farther away from the shoreline or in a less culturally sensitive area. This portion of the Kohala coast is very  rugged and open. It is extremely rich in archaeological sites and almost entirely devoid of development. The coastline is very rocky and the dry vegetation is prone to wildfire. There are no public utilities or other makai private residences between Puakea Bay Ranch and Kohala waterfront, a stretch of over 12 miles. The former Issacs residence in Puakea Bay Ranch is the only other residence North of Kawaihae situated immediately upon the coastline and its construction resulted in prolonged conflicts with the public that persist to this day. Exhibit B-1. Visitors and residents alike cherish the open views along the Northern Kohala coast and a development of this size would significantly interrupt these viewplanes and set an unsustainable precedent.

13. Almost all the vegetation in this area is nonnative. While the proposal to replace nonnative vegetation with native landscaping sounds promising, that means that essentially all vegetation would be replaced and would significantly alter the existing natural character of the place.

14. Pao’o has one of the most pristine marine areas I have seen anywhere in Hawaii. The application does not adequately address the impact to these waters of the chlorinated leech field, irrigated landscaping or a desalination facility.

15. I disagree with the calculated development area in the application. I am not an architect but any person with average math or software skills can see that there are inconsistencies in the application’s claims. HRS 13-5 states that maximum developable area of an SFR in the conservation district is 5,000 square feet. The applicant has omitted several parts of the development from this total which should be included. For example:

a. Bathing areas: Presumably each living structure would have an outdoor shower but the plan does not include any of them in the total developed area even though they are enclosed on three sides. They should be included regardless of how the ceiling is designed because there is no question they are a living area and part of the residence.

b. All decks: the application presumes that the decks should not be included because they will be “at grade” but this is impossible because the existing grade is highly irregular and rocky. Grading, backfilling and stone slabs are no less a part of the development than a classical wood deck.

c. Roofed areas: several roofed areas are not counted because they have elaborate wall structures designed to avoid the “enclosed on three sides” definition. Because the perimeter wall is as high as 11 feet in some places any roofed area inside the compound should be considered as “living areas enclosed on three sides”. If they are not included as living areas they should be included as “any other standing structure” as stipulated by HRS 13-5.

16. The design with multiple structures is not a better alternative than a single building. The restrictions on SFR design in the conservation district state that all structures be connected or “best alternative”. The application claims that detached structures are a better alternative because it will result in a lower roofline, less visual impact and better natural cooling. These arguments are not compelling. The resulting walled compound is much larger and includes vastly more roofed and walled area than a traditional structure would by exploiting the fact that the rules presume that a single family residence consists of only one building. HRS 13-5 states that “ the maximum height of the building shall not exceed twenty-five feet from the highest point of the roof structure...down to the lower of the existing or finished grade at the lowest corner of the building.” The highest roofline in drawings for this proposal is already roughly 25 feet from floor to ceiling. Not only does the design not result in a lower roof, the floor of that building is on a higher grade then the lowest building so the roofline is actually higher than that of a connected building and higher by eight feet than the rules allow. In a leap of creative imagination the roofline does indeed resemble a polynesian village but a village is a grouping of single family dwellings while the provision in the conservation district use rules is for one single family dwelling, not a village.

17.  Because some perimeter walls are as high as 11 feet the entire walled compound should be included in a realistic assessment of the developed area of the project. Exhibit B-4. Using autocad and the submitted drawings and with the help of a draftsman I calculated roughly 17,500 (+/- 300) square feet of hardscape within the compound. I do not claim this figure to be exact, but I cannot find this important figure anywhere in the application. Overall, the application attempts to build a larger project than the intent of the law permits in an area where site conditions demand impact be minimized.

18. The application attempts to exploit the fact that a small portion of the parcel is within the Ag district by locating support structures in this corner and neglecting to include their impact or their developed size in the assessment of the project. These structures serve no agricultural purpose. Their only use is in support of the residence and they should be included in the assessment of the CDUA. To do otherwise would imply a subdivision of the parcel by granting development rights for both districts rather than one or the other. It would be even more extreme because the plan does not observe any setbacks from one district to the other. HRS 13-5 states that the maximum developable area should include “any other standing structures, which are accessory to the approved land use”. Since the support structures and parking areas have no agricultural application and are intrinsic to the proposed development, they should be included.

19. The application proposes to relocate the public access road entirely off of the parcel onto mauka state land. The Ag/conservation boundary follows the center of this road and this would imply that the entire parcel would then be in the conservation district. Lateral coastal roads often define land use districts for good and obvious reasons. The application does not address the feasibility of obtaining permission from the state to realign the road. What would happen to the state land underneath the existing road? What would happen to the land use boundaries that are defined by the road? The Board should not approve an application which does not adequately address these questions.

20. The project area is located in a very dry region  and the ordinary water consumption of a house this size (on average 5,000 gallons per day) as well as the proposed landscaping and water features would all be met by a desalination plant. The application makes no mention, however, of the impacts of this plant. I lived for several years around desalinators and my experience is that they require an enormous amount of energy and produce a highly saline discharge (around 200% of normal levels) that is locally toxic to most marine life. They also require buffer tanks because they produce a relatively low output rate over a long time frame. Strong chemicals are used periodically to clean the semi-permiable membranes of calciferous deposits from crushed microorganisms. Yet no mention of the operation of the desalination plant is made in the application. Will the salt be discharged back into the brackish well from which the water will be extracted? Will it be discharged back into the ocean? How will it get to the ocean from the support structures mauka of the project area? What sort of power source will be used to drive the desalinators? What is the impact on the marine ecology of periodically elevated salinity? I am unable to adequately assess the impact of the project without this information and therefore I believe the application to be incomplete.

21. In conclusion, the SFR proposed in this conservation district application is incompatible with the purpose of the conservation district in general and the characteristics of the site in particular. It runs against the interest of the community and adversely affects unique natural resources. The application and environmental assessment are also incomplete. I agree with the Hawaii Office of Conservation and Coastal Lands staff recommendation that the application be denied.

I declare under penalty of perjury that the foregoing statements are true and correct to the best of my knowledge, information and belief.


DATED: Hawi, Hawai’i, February 18, 2008

Justin Kanoa Withington

