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Aloha Properties LLC’s (“the developer”) Opening Brief is disingenuous, inaccurate and misleading.  Of course, much of this misinformation may be due to simple carelessness rather than deliberate obfuscation.
  This responsive brief responds to only some of the issues raised in the developer’s Prehearing Brief and Written Direct Testimony.
I.
The Developer Has Already Conceded the Issue of Standing.

The developer spends two pages arguing that Maika`i Kamakani `O Kohala lacks standing (Developer’s Prehearing Brief at 12-14; see also, p. 28).  The developer’s position is disingenuous.


At the first hearing in this case on July 24, 2006, Mr. Vitousek, the developer’s attorney stated:

Mr. Hearings Officer, just for the record, we’re not going to contest the standing. I know that you have to make a decision.  But I think that they’ve made factual showing sufficient under Hawaii law to establish standing.  If you want to do more, you do more.  I think it’s sufficient on the record of personal connections of members of the board to the area, use of the area, and so we’re comfortable.

Exhibit B-50 at 26.  A little later in the hearing, this exchange took place:
MR. FRANKEL:  No. We have three other witnesses, but if Mr. Vitousek is not going to contest standing – we don’t need to call –
MR. VITOUSEK:  It’s your decision, Mr. Hearings Officer. But we think Mr. Frankel’s definitely established standing.
THE HEARINGS OFFICER.  Okay.  We’re going to move forward then to Kako`o.

Exhibit B-50 at 32.


Given the statements of the developer’s attorney, the developer’s attorney cannot now argue that Maika`i Kamakani `O Kohala lacks standing.

II.
The BLNR’s Approval of Other CDUAs is Irrelevant.

The developer argues that in 1987, two decades ago, the BLNR approved a CDUP for a house on this site (Developer’s Prehearing Brief at 7, 19 and Mooers Testimony at 7).  The BLNR’s decision approving that CDUP was made pursuant to HAR § 13-2, a copy of which is attached as Exhibit B-51.  In 1994, the BLNR adopted completely new rules, HAR Chapter 13-5.  It is disingenuous for the developer to ignore the fact that the rules have completely changed.  

It is irrelevant that a house was approved under the old rules because the specific criteria for evaluating a permit found in HAR § 13-5-30 are not found in previous version of the conservation district rules.  While the old rules contained conditions imposed on approved permits, the old rules contained no decisionmaking criteria.
Furthermore, it is irrelevant that the BLNR has approved some houses in other areas in the State.  Pāo`o is not comparable to the developed areas of Haena on Kaua`i or Tantalus on O`ahu.  A 5,000 square foot house is not comparable to a 504 square foot one.  As Mr. Vitousek has argued, there are differences between lots that require that they should be treated differently.  Exhibit B-54. 
III.
The State is Obligated to Encourage Public Participation in Decisionmaking.


The objectives and policies of HRS Chapter 205A are “binding upon actions within the coastal zone management area by all agencies.”  HRS § 205A-4(b).  See also, HRS §§ 205A-5(b) and 205A-6(a)(1). One of these objectives is to “stimulate . . . participation in coastal management.” HRS § 205A-2(b)(8)(A).  One of the policies is to “promote public involvement in coastal zone management processes.”  HRS § 205A-2(c)(8)(A).  As the Hawai`i Supreme Court noted, “The legislative history of the CZMA indicates that the legislature desired to facilitate public participation in the decision-making process.” Sandy Beach Defense Fund v. City Council of Honolulu, 70 Haw. 361, 381, 773 P.2d  250, 263 (1989) TA \l "Sandy Beach Defense Fund v. City Council of Honolulu, 70 Haw. 361, 381, 773 P.2d  250, 263 (1989)" \s "Sandy Beach Defense Fund v. City Council of Honolulu, 70 Haw. 361, 381, 773 P.2d  250, 263 (1989)" \c 1 .  Similarly the Hawai`i Supreme Court held: “It is clear that the legislative objective of providing for public notice and for a public hearing before the Land Use Commission was to encourage public participation in agency decision-making.”  Windward Partners v. Delos Santos, 59 Haw. 104, 115, 577 P.2d 326, 332 (1978) TA \l "Windward Partners v. Delos Santos, 59 Haw. 104, 115, 577 P.2d 326, 332 (1978)" \s "Windward Partners v. Delos Santos, 59 Haw. 104, 115, 577 P.2d 326, 332 (1978)" \c 1 .  See also, Haw. Const. Art 1 §§ 1 and 4 TA \l "Haw. Const. Art 1 § 4" \s "Haw. Const. Art 1 § 4" \c 7 ; and HRS §§ 226-3, 92-1, 343-1, 344-4(10)(B) and 634F.

These authorities make it abundantly clear that DLNR staff members are obligated to inform citizens of their right to participate in decisionmaking on a CDUA.  Nevertheless, the developer intimates that DLNR staff members were nefariously plotting against the developer by “soliciting” public comments.  (The developer’s Prehearing Brief at 11 and 25.)  While the term “solicit” has many meanings, the connotation of the word implies active persuasion, or even wrong-doing.  As evidence, the developer points to its exhibit A-18.  What outrageous statement does DLNR Staff Planner Kimberly Tiger Mills make?  She says, in response to an email to her:  “Should you have comments or concerns please send written documentation to our office and the applicant’s representative Mr. Greg Mooers by March 29.”  Exhibit A-18.  Clearly, Ms. Mills’ statement does not attempt to persuade citizens to submit testimony opposing the CDUA.  Rather, as an honorable public servant, she informs citizens of their right to comment.  
The developer suggests that it was too late for the public to comment on the CDUA.  Nonsense.  The Board has not yet rendered a decision regarding the CDUA.  HRS § 92-3 provides that the BLNR “shall afford all interested persons an opportunity to submit data, views, or arguments, in writing, on any agenda item.”  HRS Chapter 92 guarantees that citizens like Gail Byrne and Fred Cachola have the right to submit their objections to the DLNR.  To suggest that Byrne’s and Cachola’s comments were untimely is ridiculous.
  

IV.
Moving the Jeep Trail is Not in the Public Interest.


The developer argues that relocation of the jeep trail “was one of the requirements of the Burial Treatment Plan due to grave sites in the area.” (Developer’s Prehearing Brief at 7.)  Nonsense.  Nothing in the Burial Treatment Plan requires that the trail be moved.  Nothing in the Burial Treatment Plan, which the developer did not bother to include as an exhibit, states that the jeep trail must be moved to protect the grave sites.  The Hawai`i Island Burial Council never voted to ask that the jeep trail be moved.  Rather, moving the trail is in the developer’s interest because moving the trail gives the developer a place to park cars and increase privacy.

The developer also argues that moving the jeep trail at the southern edge of the property improves public access.  (Developer’s Prehearing Brief at 20; Mooers Testimony at 4.)  The assertion is irrational.  The current alignment allows the public the ability to get to a safe place to enter the ocean.  The proposed realignment takes the public away from that spot.  Public access to this spot would be made more difficult.  Instead, the jeep trail will lead the public away from easy access into the ocean and instead direct people to areas where it is more difficult to get into the water.  Direct Testimony of Peter Rappa; Declaration of Justin Kanoa Withington.

The developer’s bold statements concerning realignment of the jeep trail are not supported by any evidence in the record.

V.
The Residential Compound is Not Low-Lying.


The developer argues that his structures are low-lying (Prehearing Brief at 22). According to the elevation drawings in the CDUA, Exhibit A-3, one dwelling is 24.5 feet high (just below the maximum), one is 22 feet high and one is 20 feet high.  And walls and fences rise as high as 11 feet above the ground around the compound.  It is unclear how these structures meet the definition of “low-lying” – particularly when the average height of a single family house in Hawai`i is about 15 feet.  Supplemental Declaration of Michael Isaacs.

VI.
The Developer Fails to Consider the Impacts of Desalinization and Wastewater.
To the extent that harm to a public trust resource is alleged, the permit applicant must demonstrate that there is, in fact, no harm, or that any potential harm is simply insignificant.  In re Contested Case Hearing on the Water Use Permit Application Filed by Kukui, 174 P.3d 320 (2007)

The developer has stated that water will be provided from an on-site brackish water well and desalinization system.  Prehearing Brief at 5.  As Kako`o witnesses testify, desalinization will have adverse impacts.  The developer has utterly failed to discuss the impacts of desalinization, which is a critical component of the project.  The developer has failed to meet the burden of proof on this issue.  See also, Declaration of Chester Lao.

Nor does the developer even consider the impact from its wastewater system.  The developer states that there will be a DOH approved wastewater system.  Prehearing Brief at 5.  The developer assumes that if a government agency approves of something, there will be no environmental impact.  In an ideal world, perhaps that is the way things should be. But there is no basis in asserting that simply because DOH approves a particular type of wastewater system, that there will be no impact on coastal waters or conservation resources.

VII.
The Developer Never Consulted Any Lineal Descendants.

HAR §  13-300-2 defines both “cultural descendants” and “lineal descendants.”  See also, HAR § 13-300-35.  The difference between the terms is significant.  The developer, however, confuses the two terms.  Page 9 of the developer’s Prehearing Brief, states that Mr. Cohen had discussions “with the lineal descendants of the area” and refers to Arthur Mahi as a “lineal descendant of the native Hawaiians identified as buried in the area.”  See also, page 27.   Arthur Mahi not a lineal descendant.  Declaration of Isabella Mahi Medeiros.  Valerie Luhiau is not a lineal descendant of the area.  In her own declaration, she states that she is a “cultural descendent of both Lapakahi and Pao`o” – although her direct tie to Pāo`o is questioned.  
VII.
Placement Among Archaeological Features Impacts the Archaeological Sites.

The developer argues that because the house would not be built on top of archaeological features, they are not harmed (Developer’s Prehearing Brief at 4, 16, 27).  Greg Mooers, a former high school teacher with no archaeology background, opines that there will be no affect on archaeological sites.  Mooers Testimony at 5.  This myopic perspective ignores the fact that archaeological context is significant.  An example of the myopic perspective that protects features, but disregards their context is found at Exhibit B-30.  These structures irrevocably alter the landscape and the archaeological context.
VIII.
The Conclusions of the EA are Not Binding.
An environmental assessment is merely a preliminary, informational document which is intended to provide an agency sufficient information within the context of HRS chapter 343.  The BLNR is not bound by the conclusions of a document prepared pursuant to chapter 343.  Mauna Kea Power Co. v. Board of Land & Natural Resources, 76 Haw. 259, 265 (1994)(upholding the BLNR’s decision which concluded that the assertion in the applicant’s EIS that there would be no effect on the surf shoal at Honoli'i beach was unsupported).

IX.
Half-Hearted Attempts to Sell


Technically, the developer’s willingness to sell the Pāo`o property – and the interest in any public entity or non-profit in purchasing Pāo`o – are not relevant to whether a CDUP should be issued.  But the developer raises the issue, and in so doing misleads.

On August 31, 2006, Randy Vitousek, the developer’s attorney requested a continuance of the contested case hearing set for September 20, 2006 to allow for time to sell the Pāo`o property to an entity or agency in order to preserve the cultural and historical resources.  Exhibit B-53.  Yet, the letters submitted by the developer show that the developer waited eight months to even begin to offer the sale of the land.  The developer did not make any offers to sell until May 2007.  In fact, the letters did not go out until two days before the parties pre-hearing telephone status conference on May 3, 2007.

Furthermore, the terms of the proposed sale are completely different than Mr. Vitousek represented in our telephone conferences.  Instead of selling the land at or below cost as explicitly stated by Mr. Vitousek, the letter required purchasers to buy the property within a very short time-frame at a non-negotiable price of $2.5 million – far more than Mr. Cohen had paid, and more than the appraised value of the land.


Finally, it is curious that during the time that the developer was allegedly trying to sell the land (see Minute Order No. 6), the developer spent money on a study of coastal access points in North Kohala in preparation for this contested case hearing.  Field work began on October 3, 2007.  Exhibit A-70.  Prior to this, Rechtman conducted a literature review.  Rechtman’s Testimony at 8.
X.
The Developer’s Proposal for Pāo`o Fails to Satisfy the Criteria of HAR § 13-5-30.

Relying on the opinions of the developer’s paid advocates, the developer’s Prehearing Brief argues that criteria for granting a CDUA are satisfied.  Not only are the opinions of these professional facilitators of development suspect, but their rationalizations obscure larger issues.  It is critical to remember that the CDUA is for the construction of a residential compound.  The application is not to build a new trail; not to preserve archaeological sites that are not already protected by law; not to eliminate noxious plants; not to plant new vegetation.  While the mitigation proposed is part of the analysis in determining whether the project satisfies the criteria of HAR § 13-5-30, the benefits of these mitigation measures cannot be viewed in isolation.  The impacts of the residential compound and its cumulative impacts cannot be ignored. 
A.
The proposed land use is inconsistent with the purposes of the conservation district.

The purpose of the conservation district is to conserve, protect and preserve important natural resources (a term which includes cultural, historic and archaeological sites).  HAR §§ 13-5-1 and 13-5-2
.  The proposed construction of a huge residential compound does not, in fact, conserve or protect the important resources found at Pāo`o.  
It detracts from its archaeological integrity and its cultural value.  Declaration of Michael Graves.  It will seriously damage the cultural value of the area.  Declaration of Fred Kauwe; Declaration of Tina Kauwe; Declaration of Kai Markell; Declaration of Michael Isaacs.
By moving a trail, the project fails to protect a cultural resource.  Declaration of Richard Stevens.  The construction of a house in this area damages the integrity of the trail and the cultural landscape.  Id.


Finally, the developer fails to carry its burden of proof to demonstrate that the project will protect pristine water quality and marine resources.
B.
The proposed land use will cause substantial adverse impacts to existing natural resources within the surrounding area.



Michael Graves is the preeminent archaeologist in North Kohala. He is not a paid advocate on behalf of the developer.  He opines that the project will have a substantial adverse impact on the archaeological resources of the area.  

The project will also have a substantial adverse impact on trails.  Statement of Richard Stevens.


 The residential compound will, according to the evidence provided by Kako`o have substantial adverse impacts to the marine environment.  The developer has failed to provide any substantive analysis of these impacts.
C.
The proposed land use is incompatible with the locality and surrounding areas and is inappropriate to the physical conditions.

The proposed development is incompatible with the locality and surrounding area.  Direct Testimony of John Whalen; Direct Testimony of Peter Rappa.  The house is proposed in a natural, open landscape.  There are no modern structures anywhere nearby.  It will stick out like a sore thumb.  Id.
Not only is it incompatible given the open, natural landscape, but it is also incompatible with the nearby significant archaeological remains.  Id; Declaration of Michael Graves; Declaration of Kai Markell.  It obstructs important viewplanes.  Id.
D.
The proposed land use fails to preserve or improve upon the natural beauty and open space characteristics.


The proposed residential compound does not preserve or improve upon the natural beauty and open space characteristics of Pāo`o.  Direct Testimony of John Whalen; Direct Testimony of Peter Rappa.  

The analysis for this criterion requires (once again) examining what the developer proposes (building a huge house) – not what the developer is not doing (leaving 9 out of 10 acres alone).  It is perfectly obvious that the house is not going to preserve the natural beauty or open space characteristics of the area.

The developer also argues that the project alters the natural characteristics “as little as possible” (Prehearing Brief at 23) while ignoring the fact that a 1,000 square feet house with a 15 foot height would obviously alter the natural characteristics even less.

E.
The proposed land use is materially detrimental to the public health, safety and welfare.


The developer’s project adversely affects Native Hawaiian health, recreational activities, and the fire department’s approach to fighting fires in the area.
F.
The proposed land use does not comply with the provisions in HRS Chapter 205A.



The objectives and policies of HRS Chapter 205A are “binding upon actions within the coastal zone management area by all agencies.”  HRS § 205A-4(b).  See also, HRS §§ 205A-5(b) and 205A-6(a)(1).  The developer’s project is not consistent with these objectives and policies.

HRS § 205A-2(b)(3)(A) and 205A-2(c)(3)(C) require the protection and preservation of coastal scenic and open space resources.  As discussed above, this project does not protect these resources.  HRS 205A-2(c)(3)(B) requires that the proposed house be compatible with its visual environment and minimize alteration of existing public views to and along shoreline.  In fact, the walled residential compound will obstruct these views.  

HRS § 205A-2(b)(4)(A) requires the protection of coastal ecosystems, including reefs, and minimization of adverse impacts on all coastal ecosystems. As discussed more thoroughly by Kakoo’s witness, runoff, sewage and brine will adversely affect the coastal waters.

HRS § 205A-2(b)(2)(A) requires that historic resources that are significant in Hawaiian culture be protected and preserved.  This project does not do so.

HRS § 205A-2(c)(3)(D) suggests that development that is not coastal dependent should locate in inland areas.  See also, HRS §§205A-2(c)(5)(B) and (C).  Clearly, the single family home is not coastal dependent.  Aloha Properties LLC can build a house somewhere else.

Finally, HRS § 205A-2(b)(1)(A) requires the provision of coastal recreational opportunities accessible to the public.  By moving the jeep trail away from where the easiest entry point into the ocean, the proposal contravenes this objective.  Direct Testimony of Peter Rappa; Declaration of Justin Kanoa Withington.

XI.
The Developer’s Witnesses and Exhibits
Maika`i Kamakani `O Kohala hereby indicates its desire to cross examine each of Aloha Properties LLC’s witnesses.  It is unclear why Arthur Mahi is identified as a witness on Aloha Properties LLC’s witness list when no testimony from him has been submitted.  The developer has withdrawn the inaccurate testimony of Aric Arakaki.
Given the rules that govern a chapter 91 contested case hearing, the developer is free to introduce a wide variety of evidence.  Nevertheless, Maika`i Kamakani `O Kohala needs to be clear that Exhibit A-2 is not a complete copy of OCCL file for CDUA HA-3269.  It does not include the large maps/drawings that were submitted as a part of the CDUA.  It does not include the petitions submitted by community members.  A complete copy of the OCCL file is already part of the record and inclusion of this exhibit simply creates unnecessary duplication and confusion. 
XI.
CONCLUSION

The developer’s case is based upon contradictions and misleading arguments.  

1.  The developer argues standing after explicitly conceding it.
2.  The developer cites to the prior approval of a CDUA for this site without informing the hearing officer that the conservation district rules had changed since that time.

3.  The developer refers to CDUPs for areas which are not the similar to Pāo`o, and his attorney acknowledges that different parcels need to be treated differently when deciding whether a CDUA should be granted.

4.  The developer misrepresents the activities of DLNR staff members – arguing that DLNR staff was nefariously soliciting opposition to the project when the evidence it introduces merely reveals a civil servant doing her job.

5.  The developer misrepresents that members of the public submitted their comments to the DLNR late when HRS § 92-3 allows – indeed, encourages – such comments prior to decisionmaking.

6.  The developer misrepresents the terms of the burial treatment plan.
7.  The developer misrepresents that moving the jeep trail at the southern edge of the property away from the beach access improves public access.

8.  The developer argues that the tall structures are low-lying.

9.  The developer inaccurately discusses consultations with lineal descendants who are not lineal descendants.


Aloha Properties LLC’s CDUA harms public trust resources, impairs Native Hawaiian rights, violates DLNR’s rules, and fails to satisfy the criteria in HAR § 13-5-30(c).  There is no justification to approve this project.
Dated:
 Honolulu, Hawai`i
__________________________




___________________________________




David Kimo Frankel





Attorney for Maika`i Kamakani `O Kohala  Incorporated
� For example, although the ages of Mr. Cohen’s daughters is not of great significance, in his testimony, Mr. Cohen states that his daughters are “between the ages of 18 and 26.”  But in the Opening Brief, Cohen’s attorneys write that the daughters are “between the ages of 14 and 22.”





� Nor should the opposition have come as a surprise.  Back in 1999, Roy A. Vitousek III, attorney for the applicant in this case, recognized that there was “substantial opposition” to development of a single family house on this site.  Exhibit B-33.





� The developer has withdrawn the inaccurate testimony of Aric Arakaki.
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